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Minutes of the City of Calera Council Meeting January 17, 2023 
 

The Council of the City of Calera met in the Council Chambers of the City Hall at 7901 Highway 
31 on Tuesday, January 17, 2023, at 6:30 p.m., in a regular meeting. Mayor Graham residing.  
 

Mayor and Council Members Present: 
 
Jon G. Graham, Mayor 
Philip Busby, Council Member 
Kenny Dale Cost, Council Member 
Ernest Montgomery, Council Member 
Calvin Morgan, Council Member 
Kay Snowden Turner, Council Member 
Alan Watts, Council Member 

 
City Attorney: 
 
Bent Owens 

 
Guests:  
 
James Fuller, Reggie Darden, Seth Gandy, Kelly Ellison, Sean Kendrick, David Hyche, Alison 
Powers, Bill Hilyer, Chris Pappas, Donna and Autrey McMillian, Bill and Ann Davis, Jackie Batson, 
Dennis Torrealba, Debbie and Richard Byers, Dawn Gragg, Melody Whitten, Rod Kanter, Don 
Spurlin, Calera High School Varsity Cheerleaders and Coaches 
 

Mayor Graham called the meeting to order at 6:30 p.m. 

Word of Prayer and Pledge of Allegiance: 
 

Council Member Watts opened the meeting with prayer and the Pledge of Allegiance.  
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Approval of Minutes: 
 
Council Member Watts made a motion to approve and dispense with the reading of the 
following minutes:   
 

Regular Meeting – January 3, 2023 
Work Session – January 3, 2023 
  
 

Council Member Morgan seconded said motion and upon vote, the results were as 
follows: 
 

AYES:   Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts 
 
NAYS:   None 
 
Motion Passed 
 

Old Business: 
 
No old business  
 

New Business:  
 

David Hyche, Police Chief Introduction and Swearing in for Officer. 
Michael Roberts 
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Ordinance No. 2023-01 - Zamora / Garcia Request to De-Annex 
 
Council Member Cost moved that unanimous consent of the Council be given for the 
immediate action upon said Ordinance.  Council Member Busby seconded said motion and 
upon vote the results were: 
 
AYES:  Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts    
 
NAYS: None    
 
The Mayor declared said motion carried and unanimous consent given. 
 
Council Member Cost moved that Ordinance No. 2023-01 be denied, which motion was 
seconded by Council Member Montgomery and upon vote the results were as follows: 
 
AYES:   Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts  
                         
NAYS: None     
 
Motion Passed - Adopted this 17th day of January 2023. 
 
The property will remain inside the city limits.  
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Resolution No. 2023-02 Agreement for Examination Services – 
Rivertree Systems, Inc. 
 
Council Member Watts moved that Resolution No. 2023-02 is adopted.  Council Member Busby 
seconded the motion and upon vote, the results were as follows: 
 
AYES:  Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts 
 
NAYES:  None 
 
Motion Passed- Adopted this 17th day of January 2023 
 

Resolution No. 2023-03 Hotel Development Agreement  
 
Council Member Turner moved that Resolution No. 2023-03 is adopted.  Council Member Cost 
seconded the motion and upon vote, the results were as follows: 
 
AYES:  Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts 
 
NAYES:  None 
 
Motion Passed- Adopted this 17th day of January 2023 
 

Planning Commission – Board Appointment – George Marling – Term 
to Expire August 2026 
 
Council Member Watts made a motion to appoint George Marling to the Planning Commission 
with a Term to Expire August 2026.  Council Member Morgan seconded the motion and upon 
vote, the results were as follows: 
 
AYES:  Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts 
 
NAYES:  None 
 
Motion Passed 
 

Guests: 
 
Congratulations to the Calera High School Varsity Cheerleaders and Coaches on the following 
accomplishments: UCA 2022 Camp Awards – 1st Place Camp Routine, 2nd Place Gameday 
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Routine, UCA Regionals – 4th Place, AHSAA Regionals – 1st Place, AHSAA State Competition – 2nd 
Place  
 

 
Varsity Cheerleaders – Tamirah Johnson, Kate Cockrell, Avery Baldassaro, Ana Johnson, Katelyn 
Miller, Kyla Banks, Blakley Werner, Emily McGrady, Emma Drolet, Kayla Ledlow, Sadie 
McNamee, Rylan Pickett, Kaitlyn Peebles, LaShari Jones, Brooke Busby, Katie Grace Carlee, Kylie 
Deason, Kamey Mesamore, Addison Popwell 
 
Jackie Batson, Calera Main Street Update 

 
Council Member Busby made a motion to adjourn the meeting at 7:13 p.m.  
 
 Approved this 6th day of February 2023. 
       ____________________________ 
       Jon G. Graham, Mayor  
   
ATTEST: 
_____________________________ 
Connie B. Payton, City Clerk     
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To view our City Council Meeting  please click the link below:  
https://www.youtube.com/watch?v=MZDkwJqWzEw 

https://www.youtube.com/watch?v=MZDkwJqWzEw
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Mayor Graham introduced the following Ordinance: 
 

ORDINANCE NO. 2023-01 
 

AN ORDINANCE TO ALTER, REARRANGE AND REDUCE THE CORPORATE LIMITS OF THE CITY OF 
CALERA, ALABAMA 

 
WHEREAS, a certain petition signed by the property owner requesting territory therein 
described be deannexed from the City of Calera, together with a map of said territory showing 
its relationship to the corporate limits of the city has been filed with the City Clerk of the City of 
Calera; and 
 
WHEREAS, the Council has determined and found that the matters set forth and alleged in said 
petition are true, and that it is in the public interest that said property be deannexed from the 
City of Calera; 
 
NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Calera as follows: 
 
 Section 1.  That said Council hereby assents to the deannexation of said territory from 
the City of Calera, Alabama, the corporate limits of the City to be reduced and rearranged 
pursuant to the provisions of Chapter 42, Article 2, Code of Alabama 1975 (Sections 11-42-20 
through 11-42-43, as amended) so as to exclude said territory from the territory already with its 
present corporate limits, within the corporate area of said City.  Said territory is described as 
follows: 
 

See Attached 
 

 Section 2.  That the City Clerk shall file a certified copy of this ordinance containing an 
accurate description of said deannexed territory with the Probate Judge of Shelby County, 
Alabama, and also cause a copy of this ordinance to be posted in three public places. 
 
Council Member Cost moved that unanimous consent of the Council be given for the 
immediate action upon said Ordinance.  Council Member Busby seconded said motion and 
upon vote the results were: 
 
AYES:  Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts    
 
NAYS: None    
 
The Mayor declared said motion carried and unanimous consent given. 
 
Council Member Cost moved that Ordinance No. 2023-01 be denied, which motion was 
seconded by Council Member Montgomery and upon vote the results were as follows: 
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AYES:   Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts  
                         
NAYS: None     
 

Adopted this 17th day of January 2023. 
 
 Mayor Graham declared Ordinance No. 2023-01 denied.  
 
The property will remain inside the city limits.  
 
 
_______________________                           ______________________ 
Connie B. Payton, City Clerk                    Jon G. Graham, Mayor 
 

 
 

 

 

 



9 
 

 

 
 



10 
 

 

 
 



11 
 

 

 
 



12 
 

 
 



13 
 

 

 

 
 



14 
 

 
 



15 
 

 
 
 

 
 



16 
 

Mayor Graham introduced the following Resolution: 
 

RESOLUTION NO. R-2023-02 
 

AGREEMENT FOR EXAMINATION SERVICES 
 

BE IT RESOLVED BY THE MAYOR AND COUNCIL OF THE CITY OF CALERA, ALABAMA 

 
WHEREAS, the Council hereby agrees to authorize Mayor Jon G. Graham to sign a contract with 
RiverTree Systems, Inc. for examination services. Said contract attached to minutes.  
 
The City of Calera adopted this Resolution at the regular meeting on January 17, 2023. This 
Resolution is effective as of January 17, 2023   
 
Council Member Watts moved that Resolution No. R-2023-02 be adopted.   
Council Member Busby seconded said motion and upon vote, the results were as follows: 
 
AYES:  Montgomery, Watts, Morgan, Graham, Cost, Busby, Turner  
 
NAYS:   None 
 
Mayor Graham declared Resolution No. R-2023-02 adopted. 
 
 Adopted this the 17th of January 2023. 
 
 
      _____________________________ 
      Jon G. Graham, Mayor 
 
ATTEST: 
 
__________________________ 
Connie B. Payton, City Clerk 
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Mayor Graham introduced the following Resolution: 

RESOLUTION NO. 2023-03 

BE IT RESOLVED by the City Council (the "Council") of the CITY OF CALERA, ALABAMA 
(the "City"), as follows: 

Section 1. Findings.  The Council has ascertained and does hereby find and 
declare as follows: 

WHEREAS, DS Properties LLC, an Alabama limited liability company (the 
"Company") owns fee simple title to certain real property in the City located at the 
intersection of Limestone Parkway and Highway 31, all as further set forth and shown 
on Exhibit A of the Hotel Development Agreement herein authorized (the "Site"); and 

 
WHEREAS, the Company has approached the City with plans to develop a 78+ 

overnight room hotel to be operated as a Rise & Shine prototype of Comfort Suites 
hotel on the Site (the "Hotel"); and 

 
WHEREAS, due to its location and the increased growth and development, the 

City has been in need of additional overnight accommodations, which such demand has 
increased due to Eagle Sports Complex having become a popular site for travel baseball, 
softball, soccer and other "travel team" sports, along with other sporting and 
recreational events; and 

 
WHEREAS, the City is in need of additional overnight accommodations, and 

believes the Site is situated in an ideal location for the development of a new hotel; and 
 
WHEREAS, the Company has reported to the City that, due to rising 

construction and labor costs and rising interest rates, along with the current market for 
overnight accommodations in the area of the Site, it is not be feasible to construct and 
develop the Hotel without financial assistance from the City; and 

 
WHEREAS, the City has determined it necessary, wise and in the public interest 

to incentivize development of the Hotel by agreeing to share a portion of the City's 
receipts of its lodging tax collected from the operation of the Hotel, as more particularly 
described in the Hotel  Development Agreement, up to the sum of $814,851, which 
payments would be made over a limited period of time and on certain conditions more 
particularly set forth and described in the Hotel Development Agreement; and 
 

WHEREAS, the City and the Company desire to enter the Hotel Development 
Agreement to memorialize certain agreements respecting development and operation 
of the Hotel and the incentive payments from the City, all as more particularly described 
and set forth in the Hotel Development Agreement; and 

 
WHEREAS, the public benefits to the City to be derived from the covenants and 

agreements of the City included within the Hotel Development Agreement include, 
among other things (i) causing the development of new overnight accommodations 
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within the City, (ii) promoting commerce and other economic development within the 
City, (iii) expanding the tax base of the City, (iv) increasing jobs and economic 
development in the City, and (v) enhancing the overall quality of life for the citizens of 
the City; and 

 
WHEREAS, the covenants and agreements of the City set forth in the Hotel 

Development Agreement are being made under and in furtherance of any power and 
authority authorized by Amendment 772 to the Constitution of Alabama of 1901, as 
amended, and the City has determined that the expenditure of public funds and 
provision of things of value for the purposes set forth in the Hotel Development 
Agreement will serve a valid and sufficient public purpose, notwithstanding any 
incidental benefit accruing to any private entity or entities. 

 

Section 2. Authorization of Hotel Development Agreement.  The Council 
does hereby authorize and approve the Hotel Development Agreement in substantially the 
form attached as Appendix I hereto and with such changes thereto as the Mayor shall 
determine to make (the "Hotel Development Agreement").  The Mayor and the City Clerk are 
hereby authorized and directed to execute and deliver, for and on behalf of the City, the Hotel 
Development Agreement.  The Mayor and the City Clerk are hereby further authorized and 
directed to execute, seal, attest, and deliver such other agreements, instruments, notices, 
documents, certificates and amendments, and to take such other actions by and on behalf of 
the City, as may be necessary or desirable to consummate and complete the transactions and 
actions contemplated by the Hotel Development Agreement. 
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Exhibit I 
Form of Hotel Development Agreement 

 
 
 
 
Council Member Turner moved that Resolution No. R-2023-03 be adopted.    Council Member Cost 
seconded said motion and upon vote, the results were as follows: 
 
AYES: Busby, Cost, Graham, Montgomery, Morgan, Turner, Watts  
 
NAYS:    None 
 

Mayor Graham declared Resolution No. R-2023-03 adopted. 
 

Adopted this 17th day of January 2023. 
 

            _______________________ 
Jon G. Graham, Mayor  

 
ATTEST: 
 
__________________________ 
Connie B. Payton, City Clerk  



  29 
 

HOTEL DEVELOPMENT AGREEMENT 
 
 This HOTEL DEVELOPMENT AGREEMENT (this "Agreement") is made and entered into this 
_____ day of January, 2023 (the "Effective Date"), between the CITY OF CALERA, ALABAMA, an Alabama 
municipal corporation (the "City"), and DS PROPERTIES LLC, an Alabama limited liability company (the 
"Company").  Each of the City  and the Company are sometimes herein referred to individually as a 
"Party", and, collectively, as the "Parties." 
 

R E C I T A L S 
 

WHEREAS, the City relies on public tax revenues, including without limitation lodging taxes, to 
provide for police, health, safety, and other essential public services for, and to maintain and improve 
the overall quality of life of, its citizens; and 

WHEREAS, the Company owns fee simple title to certain real property in the City located at the 
intersection of Limestone Parkway and Highway 31, all as further set forth and shown on Exhibit A 
hereto (the "Development Site"); and 

WHEREAS, the Company has approached the City with plans to develop a 78+ overnight room 
hotel to be operated as a Rise & Shine prototype of Comfort Suites hotel (the "Flag") on the 
Development Site (the "Hotel"); and 

WHEREAS, due to its location and the increased growth and development, the City has been in 
need of additional overnight accommodations, which such demand has increased due to Eagle Sports 
Complex having become a popular site for travel baseball, softball, soccer and other "travel team" 
sports, along with other sporting and recreational events; and 

WHEREAS, the Development Site is situated in an ideal location of the City for commercial 
development and expansion; and  

WHEREAS, cities throughout the United States have adopted codes and undertaken other 
procedures that go beyond conventional zoning controls in order to advance land development 
regulatory mechanisms that place primary emphasis on the physical form of the built environment with 
the goal of producing a special type of place within the urban environment, which codes are based on 
the scale, character, intensity and form of development rather than solely on differences in land use; 
and 

WHEREAS, absent adequate enabling laws in the State of Alabama, the City desires to 
achieve similar goals with respect to major land development within its jurisdiction through 
agreements with developers that promote construction of commercial structures, such as the 
Hotel, in accordance with higher standards of construction and development than can be 
achieved through zoning and other regulatory actions by the City; and 

 
WHEREAS, the construction and development of the Hotel consistent with a development plan 

approved by the City, as hereinafter defined, will result in a substantial economic benefit to the City 
while helping prevent the proliferation of unplanned developments that can be detrimental to the 
sustained economic health and well-being of the City and detract from the aesthetic appeal and overall 
vibrancy of a growing commercial area; and 
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WHEREAS, the Developer has informed the City that increasing cost of construction materials, 

labor shortages, and other increases in costs, it cannot construct and develop the Hotel in a manner 
desired and described herein without financial assistance from the City, and the City has agreed to make 
certain payments to the Developer (hereinafter defined as the "City Payments") equal to a portion of the 
City's receipts of local lodging taxes collected by the City from the operations of the Hotel, up to 
$814,851, all on such terms and as more particularly described and set forth herein; and 

 
WHEREAS, the Parties desire to enter this agreement to memorialize their agreements 

respecting the Company's development of the Hotel on the Development Site and the City Payments to 
be made by the City, all as more particularly set forth and described herein; and  
 

WHEREAS, the agreement of the City to make the City Payments described in the immediately 
preceding recital is being made under and in furtherance of any power or authority authorized by 
Amendment 772 to the Constitution of Alabama, and the City has determined that the expenditure of 
public funds for the purposes herein specified will serve a valid and sufficient public purpose, 
notwithstanding any incidental benefit accruing to any private entity or entities;  

 
NOW, THEREFORE, for and in consideration of the foregoing premises, the covenants and 

agreements herein contained, and other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties do hereby covenant, agree, and bind themselves as follows: 

ARTICLE I 
CONSTRUCTION AND OPERATION OF THE HOTEL 

 
 Section 1.1 Development Plan. (a)  The Company shall have a period of up to 180 days 
following the Effective Date to cause to be prepared plans, specifications and drawings respecting the 
Hotel (the "Proposed Development Plan") for approval by the City as set forth herein. The Proposed 
Development Plan shall contain: 

 

(i) plans and specifications and facade renderings (along with renderings of 
side and back portions) for the Hotel; 

 

(ii) details for the common area improvements, including, without 
limitation, parking, landscaping, sitting walls, exterior lighting, common areas and 
fencing; and 
 

(iii) a detailed rendering of the overall Hotel, including the front, back and 
entrance portions of the Hotel. 

 
(b) The Mayor (acting by and on behalf of the City) shall review the Proposed Development 

Plan in a reasonably timely manner and shall have a period of not more than thirty (30) days from actual 
receipt of the Proposed Development Plan to approve the same in writing.  If the Mayor (acting by and 
on behalf of the City) rejects the Proposed Development Plan, the Company shall have a reasonable 
period of time to revise the Proposed Development Plan to be responsive to any comments, concerns or 
issues provided by the Mayor and to resubmit the revised Proposed Development Plan to the City for 
review, approval or further comments within thirty (30) days of the City's receipt thereof.  Unless the 
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Company elects not to proceed, the aforesaid process shall continue until such time as the City shall 
have approved the Proposed Development Plan for the Hotel (such approved Proposed Development 
Plan, the "Development Plan"). 
 

(c) The approved Development Plan shall not be changed or modified in any material 
respect without the prior written consent of the City (with the Mayor acting by and on behalf of the City 
for such purpose). 
 

(d) If, for whatever reason, the final Development Plan is not reached and approved by the 
City as aforesaid by the Development Plan Deadline then this Agreement shall terminate and be of no 
further force or effect, and each Party shall have no obligations or duties to the other Party.  As used 
herein, the term "Development Plan Deadline" shall mean 300 days following the Effective Date, or such 
later date as the Parties hereto shall agree in writing (with the Mayor herein authorized to agree and 
approve on behalf of the City), but in no event more than 365 days following the Effective Date. 
 
 (e) Anything in this Section 1.1 to the contrary notwithstanding, whether express or 
implied, the approval of the Development Plan or the requirement that the Hotel be constructed 
substantially in accordance therewith shall in no way constitute or be deemed to constitute an approval 
of any construction activity upon the Development Site or concerning the Hotel as being in conformity 
with any applicable building codes or other rules or requirements of the City and other usual inspection 
approvals by the City or any other governmental authority normal to any new construction in the City, 
which such approval process shall proceed in the normal course. 
 

Section 1.2 Hotel Construction and Development.  (a) The Company agrees to 
construct or cause the construction of the Hotel substantially in accordance the Development Plan 
approved by the City pursuant to Section 1.1 above. 

 
(b) The Company agrees to use its commercially reasonable good faith efforts to (i) obtain a 

building permit for the Hotel and complete the pouring of all of the foundation and footings for the 
Hotel on the Development Site (the occurrence of the foregoing herein defined as "Commencement of 
Construction" or "Commenced Construction") within twenty-four (24) months of the Effective Date (the 
"Commencement of Construction Deadline"), and (ii) obtain a certificate of occupancy and open the 
Hotel to the public for business (the occurrence of the foregoing herein defined as "Completed" or 
"Completion") within thirty-six (36) months of the Effective Date (the "Completion Deadline"). 

 
(c) If, due to the occurrence of a Force Majeure Event, the Company is not able to 

Complete the Hotel by the Completion Deadline, then for each day of the Force Majeure Event said 
deadline shall be extended by one day to address such condition before the Company shall be 
considered in default of such obligation; provided (i) at the time of the Force Majeure Event the 
Company is claiming or anticipating, the Company shall have first provided written notice to the City 
containing: (1) a description of the Force Majeure Event, (2) an explanation of how the Company 
anticipates such event will affect its ability to timely perform such obligations, (3) the actions the 
Company plans to undertake in order to address the conditions caused by the Force Majeure Event, and 
(4) an estimate of how long the Company anticipates the Force Majeure Event will delay its ability to 
have Completed the Hotel; and (ii) in no event shall the Completion Deadline be more than forty-eight 
(48) months from the Effective Date.  As used in this Section 1.2(c), the term "Force Majeure Event" shall 
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mean and include a material matter beyond the reasonable control of the Company (excluding 
unfavorable economic conditions and excluding the inability of the Company to raise funds or gain 
access to credit or financing for the Hotel, or any portion thereof), including acts of God, including 
without limitation earthquakes, fire, floods, tornadoes, hurricanes, and extreme weather conditions (but 
not including normal seasonal inclement weather), acts of terrorism, epidemics (including 
continuations), pandemics (including continuations), quarantine restrictions, supply-chain delays, and 
freight embargos. 
 

(c) All construction activities on the Development Site shall be conducted in compliance 
with all applicable laws, ordinances, rules, and regulations of any governmental authority, including, 
without limitation, all applicable licenses, permits, building codes, restrictive covenants, zoning and 
subdivision ordinances and flood, disaster, and environmental protection laws.  The Company shall 
cause any architect, general contractor, subcontractor, or other business performing any work in 
connection with the construction of the Company to obtain all necessary permits, licenses, and 
approvals to construct the same.  It is understood and acknowledged that the City will not waive any 
fees, access fees, or related expenses for any permits, licenses or approvals that must be obtained from 
the City or any other governmental authority in connection with the construction or operation of the 
Hotel. 

 
(d) The Company, and any affiliate thereof, shall maintain its good standing within the City 

and shall at all times during the Term hereof be in compliance with all applicable laws, ordinances, rules 
and regulations of the City and, further, shall be current in payment of any and all taxes, fees, and other 
charges imposed by the City and all local government entities. 
 
 Section 1.3 Permitted Flag.  From the date of its initial opening through the tenth (10th) 
anniversary thereof, the Hotel shall be operated by the Flag or by such other operator as shall be 
approved in writing by the City (collectively with the Flag, the "Permitted Flag"). 
 

ARTICLE II 
CITY PAYMENTS 

Section 2.1 Payment Obligations of the City; City Derived Taxes. 

(a) The City hereby agrees to make certain payments to the Company (such payments, 
collectively, the "City Payments") solely out of City Derived Taxes collected by the City as described in 
Section 2.2 hereof, over a period from the City Payments Commencement Date (hereinafter defined) 
through the close of the Payment Period (hereinafter defined), aggregating not more than $814,851.00 
(the "Maximum City Payment Amount"). 

(b) City Payments owed to the Company shall be due and submitted by the City no later 
than the fifteenth (15th) day of the second calendar month following each Fiscal Quarter (as defined 
below) during the term of this Agreement. 

(c) The Company understands, acknowledges, and agrees that City Derived Taxes shall be 
the sole source of the City Payments to be made under this Agreement, and that no other funds of the 
City shall be used for payment of any obligation of the City under this Agreement. 
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(d) Anything in the foregoing or otherwise in this Agreement to the contrary 
notwithstanding, whether express or implied, the City shall not be obligated to make any City Payments 
to the Company during the City Payment Period if (i) the Company has not Completed Construction of 
the Hotel by the Completion Deadline, (ii) the Hotel is not being operated by the Permitted Flag, or (iii) 
the Company is in default or there is existing a Company Event of Default hereunder that is continuing 
beyond any cure period expressly applicable to the same. 
 

Section 2.2 Certain Defined Terms.  The following terms shall have the following meaning 
as used in this Article II: 
 

(a) "City Derived Taxes" shall mean three-sevenths (3/7) of the 
net proceeds of the City Lodging Tax realized upon and charged to overnight 
occupants of the Hotel. 

(b) "City Lodging Tax" shall mean the lodging tax collected by the 
City and levied pursuant to Ordinance No. 2022-16, as said ordinance may 
from time to time be amended, modified or replaced, but only up to the 
maximum lodging tax rate of 7.00%, and excluding any increases of the rate 
of the said lodging tax beyond 7.00%; provided, City Lodging Tax shall not 
include any other collections by the City in the form of set room fees or other 
overnight fees, penalties, fees, interest, or similar items referable to the said 
lodging tax or charges for lodgings in the City. 

(c) "City Payment Period" shall be a period of time commencing 
upon the Hotel Opening Date and ending on the earliest to occur of (i) the 
10th anniversary of the Hotel Opening Date, (ii) the 10th anniversary of the 
Construction Completion Deadline, (iii) such date as the City shall have paid 
the Company $814,851.00 under this Agreement, or (iv) such date as this 
Agreement shall have been terminated in accordance with the terms hereof 
or otherwise by the Parties hereto. 

(d) "City Payments Commencement Date" shall mean the first 
day of the Fiscal Quarter immediately following the Hotel Opening Date. 

 
(e) "Fiscal Quarter" shall mean any period of three consecutive 

months beginning on October 1, January 1, April 1, or July 1, as the case may 
be. 

(f) "Hotel Opening Date" shall mean such date as the Hotel has 
been Completed and is first open to the public for business. 

 
ARTICLE III 

GENERAL REPRESENTATIONS AND WARRANTIES 
 
 Section 3.1 Representations and Warranties of the Company.  The Company represents 
and warrants that: 
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(a) The Company has the legal power and authority to enter into this Agreement 
and to make the respective commitments made in this Agreement. 

 
(b) This Agreement is valid and binding on the Company and enforceable against 

the Company in accordance with its terms.   

 
(c) The Company is not prohibited from consummating the transactions 

contemplated in this Agreement by any law, regulation, agreement, instrument, restriction, order or 
judgement.   
 

(d) The Company owns fee simple title to the Development Site. 
 

 Section 3.2 Representations and Warranties of the City.  The City represents and 
warrants that:  
 

(a) The City has the legal power and authority to enter into this Agreement and to 
make the respective commitments made in this Agreement. 

 
(b) This Agreement is valid and binding on the City and is enforceable against the 

City in accordance with its terms.   

 
(c) The City is not prohibited from consummating the transactions contemplated in 

this Agreement by any law, regulation, agreement, instrument, restriction, order or judgement. 
 

ARTICLE IV 
EVENTS OF DEFAULT AND REMEDIES 

 
SECTION 4.1 EVENTS OF DEFAULT BY THE CITY. 

(a) Any one or more of the following shall constitute an event of default under this 
Agreement by the City (herein called a "City Event of Default") (whatever the reason for such event and 
whether it shall be voluntary or involuntary or be affected by operation of law or pursuant to any 
judgment, decree or order of any court or any order, rule or regulation of any administrative or 
governmental body): 

i. the City shall fail to make any City Payments when obligated to do so; 

ii. the dissolution or liquidation of the City, or the filing by the City of a 
voluntary petition in bankruptcy, or the City’s seeking of or consenting 
to or acquiescing in the appointment of a receiver of all or substantially 
all of its property, or the adjudication of the City as a bankrupt, or any 
assignment by the City for the benefit of its creditors, or the entry by 
the City into an agreement of composition with its creditors, or if a 
petition or answer is filed by the City proposing the adjudication of the 
City as a bankrupt or its reorganization, arrangement or debt 
readjustment under any present or future federal bankruptcy code or 
any similar federal or state law in any court, or if any such petition or 
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answer is filed by any other person and such petition or answer shall not 
be stayed or dismissed within 60 days; or 

iii. Failure by the City to perform or observe any of its agreements or 
covenants contained in this Agreement and not otherwise addressed in 
this Section 4.1(a), which failure shall have continued for a period of 
thirty (30) calendar days after written notice thereof from the Company, 
unless (A) the Company shall agree in writing to an extension of such 
period prior to its expiration, or (B) during such thirty (30) day period or 
any extension thereof, the City has commenced and is diligently 
pursuing appropriate corrective action, or (C) the City is by reason of 
force majeure at the time prevented from performing or observing the 
agreement or covenant with respect to which the City is delinquent, but 
in no event for more than an aggregate of 365 days. 

(b) If a City Event of Default exists, the Company may proceed to protect its rights 
hereunder by suit in equity, action at law or other appropriate proceedings, for specific performance of 
any covenant or agreement of the City herein contained; provided, however, in no event shall the 
Company be entitled (and the Company hereby waives any claim or right thereto) to any punitive, 
incidental, consequential, or other damages, whether arising at law, in equity or otherwise against the 
City. 

Section 4.2 Events of Default by the Company. 

(a) Any one or more of the following shall constitute an event of default under this 
Agreement by the Company (herein called a "Company Event of Default"): 

i. the dissolution or liquidation of the Company, or the filing by the 
Company of a voluntary petition in bankruptcy, or the Company seeking 
of or consenting to or acquiescing in the appointment of a receiver of all 
or substantially all of its property, or the adjudication of the Company as 
a bankrupt, or any assignment by the Company for the benefit of its 
creditors, or the entry by the Company into an agreement of 
composition with its creditors, or if a petition or answer is filed by the 
Company proposing the adjudication of the Company as a bankrupt or 
its reorganization, arrangement or debt readjustment under any present 
or future federal bankruptcy code or any similar federal or state law in 
any court, or if any such petition or answer is filed by any other person 
and such petition or answer shall not be stayed or dismissed within 60 
days; or 

ii. any change in ownership or control of the Company prior to Completion 
of the Hotel without the prior written consent of the City, or the Hotel is 
not built substantially in compliance with the Development Plan; or 

iii. if (i) operations are temporarily ceased due to substantial damage to the 
Hotel caused by fire, storm, or other natural causes (herein called 
"Extraordinary Events"), and (ii) the Company certifies to the City that it 
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intends to cause the Hotel to be repaired and to commence operations 
of the Hotel, operated by a Permitted Flag, within a reasonable period 
of time thereafter, such event shall not be deemed an Event of Default 
unless full operations of the Hotel are not actually commenced within 
eighteen (18) months of the date of the Extraordinary Event at issue; or 

iv. the Company, and any affiliate thereof, shall at any time during the term 
of this Agreement (i) not be in compliance with all applicable laws, 
ordinances, rules and regulations of the City, or (ii) fail to be current in 
payment of any and all taxes, fees, and other charges imposed by the 
City or any other local government entity, which failure shall have 
continued for a period of sixty (60) calendar days after written notice 
thereof from the City, unless the City shall agree in writing to an 
extension of such period prior to its expiration; or 

v. failure by the Company to perform or observe any of its agreements or 
covenants contained in this Agreement and not otherwise addressed in 
this Section 4.2(a), which failure shall have continued for a period of 
thirty (30) calendar days after written notice thereof from the Company, 
unless (A) the City shall agree in writing to an extension of such period 
prior to its expiration, or (B) during such thirty (30) day period or any 
extension thereof, the Company has commenced and is diligently 
pursuing appropriate corrective action, or (C) the Company is by reason 
of force majeure at the time prevented from performing or observing 
the agreement or covenant with respect to which the Company is 
delinquent, but in no event for more than an aggregate of 365 days. 

(c) If a Company Event of Default exists, the City may terminate payment of City Payments 
under this Agreement and proceed to protect its rights hereunder by suit in equity, action at law or 
other appropriate proceedings, for specific performance of any covenant or agreement of the Company 
herein contained; provided, however, in no event shall the City be entitled (and the City hereby waives 
any claim or right thereto) to any punitive, incidental, consequential, or other damages, whether arising 
at law, in equity or otherwise against the Company. 

Section 4.3 Remedies Subject to Applicable Law.  All rights, remedies and powers provided 
in this Article IV may be exercised only to the extent the exercise thereof does not violate any applicable 
provision of law in the premises, and all the provisions of this Article IV are intended to be subject to all 
applicable mandatory provisions of law which may be controlling in the premises and to be limited to 
the extent necessary so that the same will not render this Agreement invalid or unenforceable. 
 

ARTICLE V 
MISCELLANEOUS 

 
 Section 5.1 Counterparts.  This Agreement may be executed simultaneously in three or 
more counterparts, each of which shall be deemed an original, and it shall not be necessary in making 
proof of this Agreement to produce or account for more than one such counterpart. 
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 Section 5.2 Governing Law.  The governing law of this Agreement shall be the law of the 
State of Alabama. 
 
 Section 5.3 Severability.  In case any one or more of the provisions contained in this 
Agreement should be deemed invalid, illegal or unenforceable in any respect and for any reason 
whatsoever, the validity, legality and enforceability of the remaining provisions shall not in any way be 
affected or impaired thereby. 
 
 Section 5.4 Notices.  All communications and notices expressly provided herein shall be in 
writing and shall be sent, by certified first class mail, postage prepaid, or by a nationally recognized 
overnight courier for overnight delivery on the following business day, as follows: 
 
 Company:   DS Properties, LLC 
     P.O. Box 6 
     Albertville, Alabama 35950   
     Attn: Don Spurlin 
 
  With a copy to 
     ____________ 
     ____________ 
     ____________ 
     ____________ 
 
 City:    City of Calera, Alabama 
     City Hall      

7901 US-31  
     Calera, Alabama 35040 
     Attention:  Jon G. Graham, Mayor 
 
  With a copy to 
     Bradley Arant Boult Cummings LLP 
     One Federal Place 
     1819 5th Avenue North 
     Birmingham, Alabama 35213 
     Attn: Rod Kanter, Esq. 
 
or to such other address as the receiving Party shall have most recently forwarded to the sending Party 
pursuant to the provisions of this Section 5.4. 
 
 Section 5.5 Amendment and Waivers.  This Agreement may not be amended or modified 
except by a written instrument signed by each Party.  The waiver by any Party of such Party’s rights 
under this Agreement in any particular instance or instances, whether intentional or otherwise, shall not 
be considered as a continuing waiver which would prevent subsequent enforcement of such rights or of 
any other rights. 
 
 Section 5.6 Assignment.  This Agreement (including, without limitation, the right of the 
Company to receive City Payments) is not assignable by either Party without the express written consent 
of the other Parties. 
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 Section 5.7 Section Title and Headings.  The section titles and headings are for convenience 
only and do not define, modify or limit any of the terms and provisions hereof. 
 
 Section 5.8 Specific Performance.  The Parties agree that it is impossible to measure in 
money the damages which will accrue to the other Parties by reason of a failure of any of the other 
Parties to this Agreement to perform any of their respective obligations under this Agreement.  
Therefore, if any Party institutes any action or proceeding to enforce the provisions hereof the other 
Parties to this Agreement against whom such action or proceeding is brought hereby waives the claim or 
defense that the Party instituting such action has or will have an adequate remedy at law for money 
damages. 
 
 Section 5.9 Liabilities of the City.  Any provision hereof to the contrary notwithstanding, the 
Parties agree and acknowledge that the obligations of the City as set forth herein are limited by the 
limitations imposed on public bodies, municipalities and public corporations by the Constitution of the 
State of Alabama and laws affecting the use and maintenance of public property. 
 
 Section 5.10 Ambiguity.  The terms, conditions and provisions of this Agreement were 
agreed to in arm's length negotiations in which each Party was represented by independent counsel of 
its own choosing.  Accordingly, in the event of any ambiguity in this Agreement, such ambiguity shall not 
be resolved against any Party deemed the principal draftsman of this Agreement or the provision of this 
Agreement at issue. 
 
 Section 5.11 Entire Agreement.  This Agreement constitutes the entire agreement and 
understanding among the Parties and no other offers, agreements, understandings, warranties, or 
representations exist between the Parties. 
 
 Section 5.12 Survival of Representations, Warranties and Covenants.  The representations, 
warranties and covenants made by each of the Parties hereto contained herein shall survive the 
performance of any obligations to which such representations, warranties and covenants relate. 
 
 Section 5.13 No Third Party Beneficiary.  This Agreement is intended solely for the benefit of 
the Parties.  Nothing in this Agreement shall be construed to create any duty, standard of care or liability 
to, nor confer any right of suit or action on, any Person other than the Parties hereof, including 
employees, independent contractors. 
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 IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the Effective 
Date. 
 
                   DS PROPERTIES LLC 
 
      By:                                                                                         
 
 
      Its:                                                                                         
 
 
       CITY OF CALERA, ALABAMA 
 
 
      By:                                                                                         
                  Jon G. Graham, Mayor 
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EXHIBIT A 
THE DEVELOPMENT SITE 

 

 
 

 


